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that “[t]o the extent of the setoff, each bank has made payment to the
other.” The final balance is to be settled between the banks under one of the
methods specified in paragraph (a), or, at least in theory, under subsection
(d.

Subsection (b) deals with “final settlement” for payment orders ex-
changed among “members of a funds-transfer system that nets obligations
multilaterally among participants.” As already indicated, in such a case,
“final settlement” is stated, in the first sentence of subsection (b), to be
received by the receiving bank “when settlement is complete in accordance
with the rules of the system.” At the same time, “to the extent permitted by
the rules of the system,” such “final settlement” may apply only to balances
owed by a sender after obligations for payment orders it transmitted
through the funds-transfer system have been satisfied by setting them off
against the amounts of payment orders received by it.

Thus, first, under subsection (b), “to the extent permitted by the rules
of the system,” a sender may have its obligation to pay the amount of a
payment order transmitted through a funds-transfer system satisfied by
bilaterally “setting off and applying against the sender’s obligation the right
of the sender to receive payment from the receiving bank of the amount of
any other payment order transmitted to the sender by the receiving bank
through the funds-transfer system.” Second, having exercised this bilateral
right of set off, and “to the extent permitted by the rules of the system,” a
sender may have the aggregate balance of obligations it owes to each re-
ceiving bank in the funds-transfer system satisfied “by setting off and ap-
plying against that balance the aggregate balance of obligations owed to the
sender by other members of the system.” Stated otherwise, the sum of bi-
lateral debit balances owed by a participant to some participants are satis-
fied by setting that sum off against the sum of bilateral credit balances
owed to that participant by other participants. “Final settlement” received
under subsection (a)(1) upon the completion of the settlement per the first
sentence of paragraph (b) occurs either when offsets are not permitted by
the funds-transfer system or as a final stage for balances owed after the
exercise of the right of set off as permitted by the funds-transfer system.

However, certainly paragraph (c) for bilateral netting, and arguably
also paragraph (b) for multilateral netting, provide only for intra-cycle posi-
tion netting; under this interpretation, the discharge of all netted obliga-
tions, and hence their settlement, is marked by the exercise of the right of
set off at the end of the cycle followed by actual payment or the completion
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of settlement.%0 The treatment by section 4A-403 of the right of set off is
thus premised on an outdated perspective. Nevertheless, both paragraph
(a)(1), speaking of finality by reference to funds-transfer system rules, and
paragraph (d), speaking of any case not provided for by paragraph (a), are
broad enough to cover netting by novation, whether multilateral or bilat-
eral, except that they are to be provided by bilateral agreements as well as
multilateral system rules.9!

V. DISCHARGE

English common law views the credit transfer as designed “to transfer
an amount standing to the credit of [the originator] . . . to the credit of [the
beneficiary’s] account.”? Such a transfer is carried out with the view of
conferring on the beneficiary “the unconditional right to the immediate use
of the funds transferred.”93 The transfer constitutes payment made to the
beneficiary at the beneficiary’s bank in the same way as “handing coins or
banknotes” to the beneficiary’s bank for the beneficiary would constitute
payment to the beneficiary.%4 It is thus the “unfettered and unrestricted”?>
right to the use of the funds, effectively arising upon what is referred to in
this article as payment finality, that discharge the debt paid by credit trans-
fer as the equivalent of the deposit of cash to the account.

This position is effectively codified by U.C.C. Article 4A.96 Thus, un-
der section 4A-406(a), payment by the originator to “the beneficiary of the
originator’s payment order” takes place “at the time a payment order for
the benefit of the beneficiary is accepted by the beneficiary’s bank.”7 Sec-

90. For the fundamental distinction between “position netting” and “netting by novation” (which
includes “netting by novation and substitution”) see, for example, Geva, Clearing House, supra note 86,
at 140-48.

91. It should be added that, as a matter of statutory interpretation, no good policy is served by
treating paragraphs (b) and (c) as “special laws” exhausting all cases of netting arrangements and thus
precluding netting by novation from being covered by either paragraph (a)(1) or (d).

92. Royal Prods. v. Midland Bank, (1981) 2 Lloyd’s Rep. 194, 198 (Q.B.D.).

93. The Brimnes, Tenax Steamship Co. Ltd. v. The Brimnes (Owners), (1973) 1 All E.R. 769, 782
(Q.B.D).

94. Mardorf Peach & Co. v. Attica Sea Carriers Corp. of Liberia (The Laconia), (1976) 2 All E.R.
249, 257 (appeal taken from Q.B.D.), rev'd, (1977) 1 All E.R. 545 (H.L.) (explaining that “[nJowdays
financial obligations . . . are not normally discharged by handing over coins or bank notes.”).

95. The expression is taken from A/S Awilco v. Fulvia S.P.A. di Navigazione (The Chikuma)
(1981) 1 Lloyd’s Rep. 371,375 (H.L.).

96. Though subject to preemption by federal law that delays “funds availability” of “electronic
payments” to one day after the receipt of funds by the beneficiary’s bank. 12 C.F.R. § 229.10(b); see
GEVA, LAW OF EFT, supra note 46, § 2.11[3]).

97. U.C.C. § 4A-406(a) (2005) (emphasis added). Payment is “in an amount equal to the amount.
of the order accepted by the beneficiary’s bank, but not more than the amount of the originator’s order.”
Id. For the identification of the beneficiary of the originator’s payment order, see U.C.C. section 4A-
207.
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tion 4A-406(b) provides for the discharging effect of such payment on an
obligation owed by the originator to the beneficiary. Thus, as long it is not
made in breach of contract and does not cause loss to the beneficiary,98
upon payment constituted by the acceptance of the beneficiary’s bank, the
originator’s obligation to the beneficiary “is discharged”; discharge is “to
the same extent discharge would result from payment to the beneficiary of
the same amount in money,” namely, in coins and banknotes.9?

Official comment 2 to section 4A-406 explains the occurrence of a
discharge under subsection (b) to be effected by the substitution to the
beneficiary of “the obligation of the beneficiary’s bank for the obligation of
the originator.” In other words, it is “payment finality” constituted by the
acceptance of the beneficiary’s bank, as explained above in Part III of this
article, which signifies payment to the beneficiary and discharge of the
originator’s debt to the beneficiary.

In a case of a customer’s check!00 as a collection debit item, discharge
is presumed to be a two-stage operation. The first stage is that of the issue
of the check; the second is its actual payment. Thus, under U.C.C. section
3-310(b), and in line with the common law,!0! unless otherwise agreed,
when a customer’s check is taken for an obligation, “the obligation is sus-
pended” until dishonor or payment. In turn, the payment of the check “re-
sults in discharge of the obligation to the extent of the amount of the
check.”102 Stated otherwise, it is “final payment” of the check, as discussed
above in Part II of this article, which marks the absolute satisfaction or
discharge of the obligation paid by means of the check.

98. Stated otherwise, discharge is precluded where all the following four (cumulative) conditions
are satisfied: (i) payment was made by a means prohibited by the contract, (ii) the beneficiary promptly
notified the originator of its refusal to accept the payment, (iii) “funds with respect to the order were not
withdrawn” or applied to a debt owed by the beneficiary, and (iv) “the beneficiary would suffer a loss
that could reasonably have been avoided if payment had been made by a means complying with the
contract.” /d. § 4A-406(b). Typically, the loss envisaged under the fourth condition is that suspension of
payment by the beneficiary’s bank. See id. § 4A-406 cmt. 3. Note that per the third condition, loss
caused by the seizure of funds to satisfy a debt owed by the beneficiary that could have been avoided
had payment complied with the contract would not qualify to trigger the exception.

99. Id. § 4A-406(b). Under section 1-201(b)(24), “money” means “a medium of exchange cur-
rently authorized or adopted by a domestic or foreign government.”

100. “Customer’s check” is used here to denote any check other than one issued or certified by a
bank, discussed below. It could be either a personal or corporate check.

101. See, e.g., Re Charge Card Services Ltd., (1988) 3 All E.R. 702, 707 (A.C.). For effectively
applying the “conditional payment” doctrine to direct debits, see Provost-Cooper v. La Compagnie
d’Assurance-Vie Crown, [1988] R.J.Q. 1359 (Can.).

102. U.C.C. § 3-310(b)(1). Conversely, under paragraph (b)(3), in principle, where the check is
dishonored, “the obligee may enforce either the instrument or the obligation.” Obviously, payment of a
check results in a discharge of the obligation, provided it is made to “a person entitled to enforce the
instrument” as required under U.C.C. section 3-602(a).
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Indeed, unless otherwise agreed, a debt is to be discharged by the
payment in banknotes and coins that constitute “legal tender” at the place
of payment.!03 The purpose of a funds transfer, whether it is a credit-push
or debit-pull mechanism, is to accord to the beneficiary/payee the benefit of
payment in cash deposited to the payee/beneficiary’s bank account while
avoiding the need to handle cash. It is the “payment finality” point in which
the payee-beneficiary reaps this benefit of cash-payment equivalent. And
yet, legal ramifications and risk are involved in connection with the execu-
tion of a funds transfer, and hence, where it is made to satisfy an obligation,
its use ought to be made by reference to the agreement between the debtor
and creditor.

Thus, per discussion in this article in Parts II-IV above, in any given
case, whether it is a credit or debit transfer, the occurrence of “payment
finality” may easily be determined ipso facto but, particularly in a multi-
bank chain, is not easily capable of being timed in advance by the parties.
Furthermore, in both credit and debit transfers, “payment finality” is
achieved by the end of a banking process, which may consist of a series of
banking operations, on which the end-parties, payor/drawer and
payee/beneficiary (that is, debtor and creditor), have no control whatsoever.
This constitutes a drawback in the case of a time-sensitive payment.

For a debit transfer, the solution is the “conditional payment”!04 oc-
curring upon the suspension of the underlying obligation when the check is
issued. Thus, the tender of a check on payment due date by a debtor to a
creditor who agrees to be so paid satisfies the debtor’s obligation to pay on
that date, though of course subject to a condition subsequent—that of the
payment of the check. In fact, the payment by check facilitates the separa-
tion between the act of payment and the fime that payment is executed; a
distinction between payment by check and payment of the check allows the
debtor to pay on time while not being concerned with the time of payment.

No similar separation or distinction, and hence no similar level of
comfort, is available to a debtor who is required to pay by means of a credit
transfer; no discharge, conditional or otherwise, is to be accorded to the
debtor in the course of carrying out the funds transfer until “finality of
payment” takes place.!05 The process does not involve an “act of payment”

103. According to BLACK’S LAW DICTIONARY 915 (8th ed. 2004), “legal tender” consists of “[t}he
money (bills and coins) approved in a country for payment of debts, the purchase of goods, and other
exchanges for value.”

104. For the use of this term in this context, see, for example, Re Charge Card, (1988) 3 Al ER. at
707.

105. For dire consequences of this rule, see, for example, Evra Corp. v. Swiss Bank Corp., a pre-
Article 4A case in which the failure to complete a $27,000 transfer due to the default by an intermediary
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similar to that involved with a check; in paying by credit transfer, a debtor
complies with a payment obligation only when payment becomes “final.”

At the same time, payment by check, and in fact by any debit transfer,
gives rise to unique risks. Particularly, it presents both to the payee and the
depositary banks risks associated with the dishonor of the check. Thus,
dishonor presents the payee with two risks. The first is the obvious risk of
non-payment by the payor-drawer, which may entail financial loss or en-
forcement costs. Second, upon the dishonor, the payee may also incur an
immediate liquidity risk whose management may entail additional costs. As
well, in making funds available to the payee prior to “final payment,” upon
the dishonor of the check (and hence the failure to obtain “final payment”),
a depositary bank may risk loss to be caused by a depositor’s default in the
obligation to return such funds. Finally, the process of check collection
may not necessarily be fast and efficient.!96 Indeed, it is specifically to
avoid the risk of dishonor inherent in the debit transfer, and to benefit from
a faster payment process, that a creditor may insist on receiving payment
by means of a credit transfer.

A check drawn or certified by a bank (“bank check™)!07 alleviates dis-
honor risks to the payee. In a case in which payment by a bank is permitted
by contract, the bank check further allows the payor to make a time-
sensitive payment by delivering the instrument to the payee on the due
date. Article 3 does not use the term “bank check™” and yet a few types of
instruments fall into this category as here proposed. First, under section 3-
104(g), a cashier’s check is a “draft!98 with respect to which the drawer and
the drawee!09 are the same bank or branches of the same bank.” Under
section 3-104(h), a teller’s check is a draft drawn by a bank on another

bank cost the originator a $2.1 million loss of a profitable contract. 673 F.2d 951, 953-54 (7th Cir.
1982).

106. Risks are outlined in COMM. ON PAYMENT AND SETTLEMENT SYS., BANK FOR INT’L
SETTLEMENTS (BIS), CORE PRINCIPLES FOR SYSTEMATICALLY IMPORTANT PAYMENT SYSTEMS 68-74
(2001) [hereinafter BIS], available at http://www.bis.org/publ/cpss43.pdf. Dishonor may be for various
reasons, such as compliance with a stop payment order or lack of cover (namely insufficient funds), and
may be even wrongful vis-a-vis the drawer. Inefficiency in the process may result in a delayed return
without “final payment,” such as when delay occurs other than at the drawee bank. Cf. Midland Doherty
Ltd. v. Banque Royale du Canada, [1984] C.S. 909 (Can.), rev'd in part, Midland Doherty Ltd. v.
Banque Royale du Canada, [1990] CarswellQue 748 (C.A.Q.).

107. Per U.C.C. section 3-104(f), a check is “(i) a draft, other than a documentary draft, payable on
demand and drawn on a bank, or (ii) a cashier’s check or teller’s check.” “Bank” is broadly defined in
section 1-201(b)(4) as “a person engaged in the business of banking,” including a saving bank, saving
and loan association, credit union, and a trust company. Relevant terms are defined immediately below.

108. A draft is an order; it is distinguished from a note, which is a promise. See U.C.C. § 3-104(e)
(2005).

109. Respectively, under U.C.C section 3-103(a)(5) and (4), the drawer is the “person who signs or
is identified in a draft as a person ordering payment,” and the drawee is “the person ordered in a draft to
make payment.”
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bank. In each case, if the draft is payable on demand,!!0 it is a check drawn
by a bank; while the cashier’s check is drawn on the drawing bank itself,
the teller’s check is drawn on another bank. Third, under section 3-409(d),
a check drawn by a bank customer and accepted by the drawee bank!!! is a
certified check.

Under section 3-412, a bank issuer!!2 of a cashier’s check incurs is-
suer’s liability on it; under section 3-414, it is also liable on the instrument
as its drawer. Under section 3-413, a certifying bank is liable as its accep-
tor.113 Furthermore, an issuer of either cashier’s or teller’s check and an
acceptor of a certified check (namely, a bank liable on a bank check), is an
“obligated bank,” liable under section 3-411 also for damages for its
wrongful refusal to pay the check. In the final analysis, it is the bank’s ob-
ligation attached to a check which makes it a bank check and which, in
turn, alleviates dishonor risks.

In practice, upon the issue or certification of a bank check, funds ema-
nating from the payor’s account are set aside to meet it. A claim on a bank
check is thus effectively a claim to such funds, deposited with a bank; as a
rule, the claim is protected by deposit insurance.!!4 Furthermore, the bank
check may be prepaid by the payor; alternatively, it constitutes proceeds of
credit extended to the payor by the obligated bank on terms substantially
different from the “on demand” “payability” of the instrument.!!5 Hence,
where the obligated bank suspends payment, it may be unfair to have the
payor either effectively pay twice, or vary the payor’s obligation to repay
the bank. And yet, having taken the bank check, the payee anticipated
payment in full from the bank. All in all, the “conditional payment” feature
of a customer’s check does not seem appropriate; a payee who took a bank
check in payment may easily be seen as waiving recourse from the payor.

110. Surprisingly, the “demand” feature is not included in the definitions of cashiér’s and teller’s
checks, which are stated in section 3-104(f)(ii) to be checks. This omission must be taken as an over-
sight.

111. Under section 3-409(a), acceptance is the drawee’s signed agreement to pay a draft as pre-
sented.

112. Respectively, under section 3-105(a) and (c), “issue” signifies the first delivery of an instru-
ment for the purpose of giving rights, and the “issuer” is the maker or drawer of an instrument.

113. Under section 3-103(a)(1), the acceptor is the drawee who has accepted a draft.

114. Federal Deposit Insurance Corporation Act, 12 U.S.C. §§ 1813(/)~(m), 1821(a) (2000) (defin-
ing “deposit,” “insured deposit,” and “deposit insurance” coverage, respectively, but only with regard to
a payee whose name or interest appears on bank records); see id. § 1822(c).

115. Arguably, this is a point of distinction between the bank check and the letter of credit, which
under U.C.C. section 2-325(a) is presumed to suspend (and not absolutely discharge) the obligation for
which it is taken, even though it embodies a bank’s obligation. See U.C.C. § 5-102(a)(9)~(10) (2005).
Typically, the letter of credit is not prepaid and the applicant’s payment obligation does not vary sub-
stantially from that of the bank.
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Indeed, in the normal course of events, the delivery of a bank check to
a payee serves as more than “conditional payment” for the obligation for
which it is given. Thus, under section 3-310(a), and unless otherwise
agreed, “if a certified check, cashier’s check, or teller’s check is taken for
an obligation, the obligation is discharged to the same extent discharge
would result if an amount of money equal to the amount of the instrument
were taken in payment of the obligation.” Stated otherwise, the delivery of
a bank check is presumed to bring an absolute discharge and not, as in the
case of a customer’s check, a mere suspension, of the obligation paid for by
means of the instrument. In other words, “absolute discharge” for a bank
check replaces “conditional payment” for a customer’s check.

In effectively substituting the bank’s liability for the debtor’s liability,
the effect of a bank check is not dissimilar to that of the completion of a
credit transfer by the acceptance of the beneficiary’s bank.116 Furthermore,
payment by bank check may be even more advantageous; a wire transfer
cannot be engineered to meet strict timing and conditional requirements.
By its nature, it is an unconditional method of payment into a bank ac-
count,!!7 in the course of which the beneficiary does not acquire rights until
the occurrence of “final payment” by the beneficiary’s bank—a point on
which neither the originator nor the beneficiary has any control. Con-
versely, delivery of a bank check to the payee may be timed to coincide
with the occurrence of external conditions, such as the delivery of goods or
documents from the creditor to the debtor, so as to achieve full compliance
with “cash-on-delivery” (COD) terms and make it an appropriate payment
device for a transaction closing.

Indeed, a bank check taken by a creditor is still to be processed and
cleared in the check collection system; the absolute discharge it confers on
the debt for which it is taken brings about a separation between “discharge”
and “final payment,” with the latter occurring after the former. In fact, this
is also the case for card payments at point-of-sale terminals. In the latter
case, the payee-beneficiary obtains an instantaneous confirmation of pay-
ment, way ahead of the banking process. It is that confirmation (which,
depending on the specific system architecture, rules, and underlying con-
tracts, may emanate from the payor’s bank, the payee-beneficiary’s bank,
or the system operator) that typically discharges the debt owed by the
payor/consumer to the payee-beneficiary/merchant. It is the reliance on this
confirmation, rather than on “final payment,” which “demotes” the impor-

116. This point is expressly noted in official comment 2 to section 4A-405.
117. This emerges from section 4A-103(a)(1)(i), under which a payment order should “not state a
condition to payment to the beneficiary other than time of payment.”
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tance of the determination whether a given retail payment system is a
credit- or debit-transfer mechanism,!18

Nonetheless, the picture is not one-sided, and compared to the credit
transfer, there are some inherent drawbacks to the bank check. To begin
with, the analogy with a retail or card system is not perfect. Sums paid by
card tend to be low; it may be precisely the opposite for both the bank
check and the credit transfer. This difference has two implications. First,
for a large sum of money, it may well matter to a payee/creditor which
bank is liable; that is, in the normal course of events, a payee/creditor is
likely to prefer liability of a payee/creditor’s bank rather than that of an-
other bank (typically, that of the payor). And yet, the importance of this
implication ought not to be overstated; there is nothing to preclude a
would-be payee from specifying in the underlying contract with the would-
be payor the identity or eligibility of a bank the payee would be prepared to
accept as an “obligated bank” on a bank check. A second implication from
the relatively large amount, however, is that the fact that a bank check is to
be processed and paid may entail a delay in the availability of funds to the
payee/creditor. Indeed, in the final analysis, a bank check is not as good as
credit available for withdrawal and use in the bank account, colloquially
referred to as “money in the bank,” which is the point of discharge in a
credit transfer.

Three other factors that militate against the use of the bank check and
in favor of the use of the credit transfer may also be mentioned. First, the
risk of fraud is higher in connection with bank checks than with credit
transfers. Thus, particularly certification, but also a cashier’s or teller’s
check, may be forged more easily by an unauthorized instruction purported
to be that of a bank over a wire-transfer system.

Second, the liability of a bank obligated on a bank check is well estab-
lished indeed.!!® Equally well established is the absolute nature of that
liability, in the sense of not being subject to defenses available to the obli-
gated bank against its own customer, the payor/debtor,!20 as well as de-
fenses available to the payor/debtor against the payee/creditor. At the same
time, a payor/debtor asserting a claim to the bank check on the basis of the

118. For this point, and a proposal for a legislative framework to govern the “acceptance” of the
payor’s request for payment, which envisages liability (i) by the issuer to the payee’s bank and (ii) by
the payee’s bank to the payee, see Benjamin Geva & Muharem Kianieff, Reimagining E-Money: Its
Conceptual Unity with Other Retail Payment Systems, in 3 CURRENT DEVELOPMENTS IN MONETARY
AND FINANCIAL LAW 669, 687-89 (2005).

119. See supra text accompanying notes 112 and 113.

120. Under section 3-305(c), this is so as long as the bank is a holder in due course as defined in
section 3-302(a).
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rescission of negotiation to the payee may restrain the obligated bank from
making payment to the payee by having an injunction properly issued.!2!
No comparable restriction to the accountability of the beneficiary’s bank in
a credit transfer appears to exist.!22

Third, use of a bank check in lieu of a credit transfer for large-value
payments may give rise to regulatory concerns, particularly so far as com-
pliance with core principles for systematically important systems are con-
cerned. Thus, in a multilateral, predominantly paper-based clearing system,
processing is slow, and respective exposures become apparent only upon
the completion of clearing. This precludes an ongoing, intra-clearing risk
assessment, and hinders effective risk control mechanisms. Particularly,
three core principles are said to be compromised:123

1. Core Principle IIl, requiring that the system should have “clearly
defined procedures for the management of credit risks and liquidity
risks.”

2. Core Principle IV, requiring the system to provide prompt final set-
tlement in the course of the day of value, “preferably during the day
and at a minimum at the end of the day.”

3. Core Principle V, requiring a multilateral netting system “at a mini-
mum” to “be capable of ensuring the timely completion of daily set-
tlement in the event of an inability to settle by the participant with
the largest single settlement obligation.”

These concerns led to a recommendation prompting the migration of all
large-value checks, including bank ones, to wire systems.!24

That recommendation specifically took into account Core Principle
VIIL!25 under which a system “should provide a means of making pay-

121. For both the obligated bank’s freedom from defenses and partial subjection to claims, see
sections 3-305(c), 3-306, and 3-602(e)(1). See also id. § 3-411 cmt. 3; id. § 3-602 cmt. 1. A party liable
on the instrument other than an “obligated bank” may decline payment on the basis of an adverse claim
against indemnity provided by the third-party adverse claimant. See id. § 3-602(e)(1)(ii).

122. Though of course, an originator suing the beneficiary may attempt to seize funds available in
the beneficiary’s account, which may well be the funds paid in connection with the completion of the
credit transfer.

123. BIS, supra note 106, at 3, 72 (listing the Core Principles and discussing compliance by check
clearing systems, respectively).

124. See id. at 73.

125. I at72.
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ments which is practical for its users and efficient for the economy.”!26 In
my view, however, even taking into account the unique features of bank
check payment with a view toward complying with Core Principle VIII and
still meeting regulatory concerns, it may nonetheless be possible to encour-
age the use of large-value bank checks. What I am proposing for considera-
tion is a mechanism under which a bank check is to be cleared as a credit-
push wire payment.

Indeed, the check clearing system presently operates on a debit-pull
basis; this is not inherent, however, in the check itself and thus not inevita-
ble. True, full conversion of the check collection system to a credit-push
mechanism is impractical. At the same time, large-value bank checks may
be cleared separately,!27 and under a different procedure. Under the pro-
posed procedure, the payor will deliver the bank check to the payee,
thereby obtaining an absolute discharge. The payee will deliver the instru-
ment to the payee’s bank, not for deposit, but rather for immediate pre-
sentment to the drawee (namely, the obligated bank on a cashier’s or
certified check, not teller’s check) that will pay over a wire-transfer system
such as CHIPS or Fedwire. In the process, no provisional credit is to be
given to the payee, though the payee’s bank is not to be precluded from
lending the payee against the bank check. The operation will bear some
similarities to a “drawdown transfer” in which, as instructed by a customer,
the beneficiary’s bank requests the originator’s bank to transfer funds from
an account it maintains for that customer to another account of the same
customer held at the beneficiary’s bank.128

Undoubtedly, for the system envisaged in the proposal to work, many
details are to be spelled out, such as the matter of bank agreements and
funds-system or clearing rules; even a few statutory amendments may be
needed. For example, it may be useful to provide for distinguishing features
in the form of bank checks to be paid under the proposed system and render
them non-transferable.!29 The elaboration of the details of the scheme is
outside the scope of the present article. For our purpose, suffice it to note

126. Id. at3.

127. Seeid. at71.

128. See official comment 4 to section 4A-104, which nevertheless requires Customer to have an
agreement with Originator’s Bank, authorizing it to follow instructions of Beneficiary’s Bank as an
agent for Customer. I submit that the appointment of Beneficiary’s Bank as Beneficiary’s agent does
not necessarily have to be established and communicated to Originator’s Bank by means of a direct
agreement between the Beneficiary and the Originator’s Bank.

129. Under section 3-104(c), in terms of its language, a check need not be stated to be payable to
bearer or order. Further, under subsection (d), a statement on a check “to the effect that the . . . order is
not negotiable or is not an instrument governed by [Article 3]” is to be disregarded and the instrument is
both a check and negotiable instrument. The combined effect may be the invalidation of restrictions as
to transferability. See GEVA, BANK COLLECTIONS, supra note 17, at 159 & nn.146-47.
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that the proposed system is available under existing legislation and that it
will retain all the benefits of the bank check while resolving or at least
mitigating some of its drawbacks compared to wire payment. For example,
by clearing over a wire-transfer system, the proposed system is likely to
expedite “final payment” and funds availability as well as meet regulatory
concerns. As well, security features of bank checks processed through the
system may be enhanced so as to reduce fraud losses. It seems that without
any legislative intervention, it is only the possibility of an adverse claim to
a bank check that cannot be avoided by the proposed procedure.

At the same time, while expediting “final payment,” the proposed pro-
cedure does not affect the earlier discharge by means of the delivery of the
bank check subject to the procedure. As in connection with any other bank
checks, the separation between “discharge” and “final payment” is thus
fully maintained.

CONCLUSION

Throughout the ages, first payment in specie and then payment in
banknotes and coins has had an automatic discharging effect. True, pre-
cious metal had to be weighed!30 and banknotes and coins are to be
counted;!3! yet the acceptance by the payee of both specie and cash has
been part of the discharging “payment” and has not generated a need for a
distinct concept of “final payment.” This is not, however, the case in con-
nection with payment by means of a funds transfer that purports to give the
payee the equivalent of a cash payment through the accountability of a
bank.

Thus, while “discharge” is concerned with the payor-payee relation-
ship, “final payment” is a matter between the payee and a bank; the latter
concept is required to express cash equivalency, so as to bridge the gap
between the result of the banking process and the desired discharge. In-
deed, “final payment” is to be made in connection with the conferment of a
“discharge,” so that both are related topics, the discussion of which are at
the heart of any analysis of funds transfers as substitutes for cash payments.
It is with this view that they are to be approached in a comprehensive re-
forming statute covering non-cash payments through the banking system.
Compared to legislation elsewhere, the U.C.C. treatment of each of the
various aspects of these topics is commendable; what is missing, however,

130. The Biblical account in Genesis of Abraham weighing the silver to Ephron in payment for the
Machpelah Cave is to the point. Genesis 23:16.
131. Cf. Chambers v. Miller, (1862) 13 C.B.(N.S.) 125, 143 Eng. Rep. 50 (C.P.).
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is a general statutory framework that ought to replace piecemeal treatment.
It is within such a framework that a solution to specific situations (as, for
example, the bank check payable by wire transfer) could be more easily
found.

Indeed, the principal components of the scheme of the U.C.C. govern-
ing “finality of payment” and discharge are fundamentally sound. At the
same time, not all its specific elements are flawless; per discussion in Part
IV above, this is particularly true with regard to milestones set out in Arti-
cle 4A for credit transfers. Other than such technical points, several more
general comments are to be made. First, Article 4A should use the same
terminology of Article 4; that is, the accountability of the beneficiary’s
bank to the beneficiary ought to be characterized as “final payment” so as
to demonstrate that this is the same issue dealt with by Article 4 under the
same heading. Second, very likely as part of a broader revision to expand
the scope of Article 4, “final payment” ought to cover electronic debit
items, such as processed in the ACH system. Third, (and in fact, this super-
sedes both earlier points) “finality of payment” and discharge ought to be
dealt with under a single, cohesive legislative scheme. Certainly, debit
transfers are distinct from credit transfers; it is not, however, the uniform
solution, but rather the integrated framework, drawing on the commonality
of issues, while addressing different solutions reflecting distinct features,
that I am advocating. And from such a framework, there is no reason to
exclude consumer applications.

“Final payment” denoting the accountability of a bank to the payee
typically marks the (absolute) discharge of the debt paid by the funds trans-
fer. While in a debit transfer “final payment” occurs at the payor’s bank, in
a credit transfer it takes place at the beneficiary’s bank. Either way, in both
credit and debit transfers “payment finality” is achieved by the end of a
banking process, which may consist of a series of banking operations, over
which the end-parties, payor/drawer and payee/beneficiary (that is, debtor
and creditor), have no control. This constitutes a drawback in the case of a
time-sensitive payment. For a debit transfer, the solution is the “conditional
payment,” which is not available in a credit transfer. Building on the sepa-
ration between absolute discharge and “finality of payment” in a bank
check, this article proposes the consideration of a procedure under which a
bank check is to be paid over a wire-transfer system, thus providing a pre-
cise point of time for the actual discharge while expediting payment and
meeting regulatory concerns. While the mechanism could be constructed
under existing law, it might be more beneficial to have it established in the
context of a broader legislative framework.
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ADDENDUM

In 2005, Cambodia passed a Law on Negotiable Instruments and
Payment Transactions.!32 Chapter V of this Law provides for a comprehen-
sive payment law governing rights and liabilities of participants in a “pay-
ment transaction,” whether a credit or debit transfer, retail or wholesale,
paper-based or electronic. The two end parties to a payment transaction are
the originator and the receiver, who are, respectively, the payor and payee
in a credit transfer, and the payee and payor in a debit transfer. Their re-
spective banks are the originating and destination banks. An instruction to a
bank to make or collect payment is a “payment order,” whose parties are a
sender (which could be a sending bank) and a receiving bank. In each pay-
ment transaction, the originator is the first sender, and the destination bank
is the last receiving bank.

Chapter V of the Law endeavors to provide for a cohesive single legis-
lative scheme governing “finality of payment” and discharge as recom-
mended by this article. The following provisions in Chapter V address
these concepts:

SECTION 4—COMPLETION OF CREDIT TRANSFER AND DISCHARGE

Article 207

1. A credit transfer is completed when the destination bank is paid. In
an in-house transfer the bank is paid when it debits the originator’s
account with the amount of the payment order. In an interbank credit
transfer, the destination bank is paid when the interbank settlement
that includes the sending bank’s payment order is completed.

2. A credit transfer is completed at the opening of the next banking day
following the banking day the payment order was received by the
destination bank, or its value date, whichever is later, if at that time
there is adequate cover to the credit of the sender with the destination
bank, and unless the destination bank rejected the payment order not
later than one hour thereafter.

132. Law of Negotiable Instrument & Payment Transaction, Law No. NS/RKM/1005/030 of Sept.
19, 2005, available at http://www.nbc.org.kh/laws.asp?id=8 (unofficial translation of the National Bank
of Cambodia). In drafting this piece of legislation, the author advised the authorities in Cambodia as
part of the Technical Assistance Program of the International Monetary Fund. Any view expressed
below, however, is that of the author and should not be interpreted as that of the International Monetary
Fund, its Executive Board, or its management.
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Where the receiver has no pre-existing account with the destination
bank, or where such account has been closed or blocked for incoming
payments, the credit transfer is completed upon payment of the desti-
nation bank to the receiver.

Article 208

Upon the completion of a credit transfer, the destination bank be-
comes indebted to the receiver in the amount of the payment order it
received, and subject to reasonable charges it may deduct, shall pay
the receiver promptly.

Payment to the receiver by the destination bank shall be made by
crediting the receiver’s account not later than on the banking day fol-
lowing the completion of the credit transfer. Where such account
does not exist or cannot be identified with reasonable certainty, or
where so instructed, the destination bank is to advise the receiver
promptly of the availability of funds in the destination bank’s hands
and pay the receiver as instructed.

Where the receiver or the receiver’s account is not identified in the
payment order received by the destination bank with adequate cer-
tainty so as to raise reasonable doubts as to the receiver’s identifica-
tion, the destination bank shall reject the payment order and advise
its sender of its rejection.

Where the destination bank paid the receiver or undertook to pay the
receiver prior to being paid, such payment or undertaking shall be fi-
nal and irrevocable and the credit transfer is deemed to have been
completed, except that each receiving bank may be owed by its
sender. The destination bank’s undertaking to pay may be given di-
rectly to the receiver or be under an interbank agreement.

Article 209

Where the credit transfer has been made in payment of a debt owed
by the originator to the receiver, unless otherwise agreed between
them, the debt is discharged when the payment transaction is com-
pleted. Discharge is to the extent of the payment that completed the
payment transaction.
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Discharge shall take place prior to completion of the payment trans-
action if and as soon as a guarantee of payment is either accepted by
the receiver or, other than in circumstances governed by Article
207(3), confirmed to the receiver by the destination bank.

A guarantor or a destination bank guaranteeing or confirming pay-
ment under paragraph 2 thereby undertakes to pay and becomes in-
debted to the receiver in the amount guaranteed or confirmed.

SECTION 5—COMPLETION OF DEBIT TRANSFER AND DISCHARGE

Article 210

A debit transfer is completed when the destination bank debits the
receiver’s account as instructed in the payment order it received and
has not reversed the debit and rejected the payment order until the
end of the banking day following the receipt. Where a payment order
instructs the destination bank to debit an identifiable account main-
tained with it, the debit transfer is completed on the conclusion of the
banking day that follows receipt of the payment order even before a
debit is posted to the receiver’s account, provided the payment order
is not properly rejected until that time.

Until the close of the banking day following its receipt, the destina-
tion bank may reject the payment order. It shall become entitled from
its sender to a settlement for the amount paid to that sender, by advis-
ing its sender and the originating bank, if these are two separate
banks, of its rejection. Rejection and entitlement from its sender are
automatic by operation of law when the receiving bank has been
closed by the supervisory authorities before the close of the banking
day following receipt of the payment order.

Upon receiving notice of the rejection, each bank sender, other than
the originating bank, shall advise its own sender, and has a corre-
sponding right to obtain settlement from that sender. Each bank
sender, other than the originating bank, shall advise its sender of the
rejection not later than on the banking day following the day it re-
ceived notice of the rejection.
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Upon receiving notice of the rejection, the originating bank shall
promptly, and no later than on the following banking day, advise the
originator of the rejection, and may reverse any provisional credit
previously posted to the originator’s account, or otherwise, recover
from the originator any payment previously made for the payment
order.

Notwithstanding paragraph 2 of this Article, the destination bank
shall be liable to the receiver for wrongfully dishonoring a payment
order where unlawfully or without legal justification it rejects the
payment order:

(1) With the knowledge of the receiver’s authority for the debit
transfer;

(i) Notwithstanding the proper identification in the payment or-
der received by the bank of an existing receiver’s account
held at it; and

(i) There is adequate cover in that account.

Time periods under Articles 210 and 211 may be shortened by
agreement or regulation.

Article 211

Upon the completion of a debit transfer, the destination bank and
each receiving bank that obtained payment from its own receiving
bank shall be liable to its sender in the amount of the payment it re-
ceived. Payment by the destination bank to its sender shall be in the
amount of the debit to the receiver’s account and shall be made not
later than on the banking day following the completion of the debit
transfer. Payment by any other receiving bank shall be made not later
than the banking day following the receipt of its own payment.

Upon receiving payment . . . the originating bank shall be indebted to
the originator in the amount it received. To that extent, any provi-
sional credit given to the originator shall be final. Before such credit
becomes final, the originating bank shall not be required to release
funds to the originator, and unless agreed otherwise, any release of
funds prior to the completion of the debit transfer is provisional until
the completion.
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Article 212

Where an authorized debit transfer has been made in payment of a
debt owed by the receiver to the originator, unless otherwise agreed
between them, the debt is discharged when the payment transaction is
completed. Discharge is the amount of its completion.

Discharge shall take place prior to completion of the payment trans-
action if and as soon as a guarantee of payment is either accepted by
the originator or confirmed to the originator by the originating bank.

A guarantor or an originating bank guaranteeing or confirming pay-
ment under paragraph 2 thereby undertakes to pay and becomes in-
debted to the originator in the amount guaranteed or confirmed.

SECTION 2—PAYMENT ORDERS

Article 202

Settlement for interbank payment orders may take place:

(i) On banks’ settlement accounts with the National Bank of
Cambodia, in which case it is governed by Regulation on the
Operation of Settlement Accounts;

(ii) By posting a debit or credit to an account, other than a set-
tlement account, one bank has with the other or with a third
bank. Such debit or credit may be either for each payment
order individually or for batches of payment orders in which
case it may be at the end of a clearing cycle; or

(iii) By any other means in which an obligation is satisfied.

The time for settlement under paragraph 1 of this Article occurs as
follows:

(1) Under paragraph 1(i), when settlement is completed under
Regulation on the Operation of Settlement Accounts issued
by the National Bank of Cambodia;

(ii) Under paragraph 1(ii), by means of a debit to an account,
when the debit is posted to the account.

(iii) Under paragraph 1(ii), by means of a credit to an account,
when the credit posted to the account is used, or if not used,
at the opening of the next banking day following the day on
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which the credit is available for use and the bank whose ac-
count has been credited, learns of that fact.

(iv) Under paragraph 1(iii), as determined by the principles of
law that determine when the obligation is satisfied.

This paragraph applies where settlement under paragraph 1(ii) of this
Article takes place pursuant to an agreement or rules governing the
completion of interbank settlement other than in the National Bank of
Cambodia and is for bilaterally or multilaterally netted amounts of
payment orders. Notwithstanding paragraph 2(ii) of this Article, such
settlement occurs when it is completed according to the agreement or
rules.

Regulations issued by the National Bank of Cambodia may restrict or
otherwise govern circumstances under which settlement under para-
graph 1(ii) or (iii) of this Article may take place as well as modify the
time of its occurrence.






